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Association Activities 


AT THE Annual Meeting of the Association, held on May 12, the 
following officers and members of committees were elected: 


PRESIDENT 
Bethuel M. Webster 


VICE PRESIDENTS 


F. W. H. Adams Allen T. Klots 
Sinclair Hatch John B. Marsh 
Benjamin A. Matthews 


TREASURER 
George A. Spiegelberg 


SECRETARY 
William E. Jackson 


EXECUTIVE COMMITTEE 
Class of 1957 
Dudley B. Bonsal Newman Levy 
Leo C. Fennelly James O'Malley, Jr. 
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COMMITTEE ON ADMISSIONS 
Class of 1956 


William Everdell J. Howard Rossbach 
James A. Farmer Cyrus R. Vance 
Thomas F. Fennell, end Taggart Whipple 


Everett I. Willis 


COMMITTEE ON AUDIT 


Dana C. Backus Chauncey B. Garver 
Sigourney Butler Olney 


At the meeting the Association received the following report, 
submitted by the Committee on the Judiciary, Louis M. Loeb, 
Chairman: 


“This Committee in January of this year urged and recommended 
bipartisan renomination and reelection of Supreme Court Justices 
Felix C. Benvenga, Morris Eder, Ernest E. L. Hammer and Carroll 
G. Walter and of General Sessions Judges Jonah J. Goldstein and 
John A. Mullen, all of whose terms expire at the end of this year. 
Since this action was taken by the Committee, the City Court Com- 
mittee has similarly urged bipartisan renomination and reelection 
of Justice Francis E. Rivers as Justice of the City Court, New 
York County, and this Committee wholeheartedly endorses that 
recommendation. 

“The people of the State of New York, and especially the bench and 
the bar, have suffered a serious loss in the untimely death of Chief 
Judge Loughran of the Court of Appeals. We are glad to note, how- 
ever, that following the unbroken tradition of a quarter of a century 
Governor Dewey has named Senior Associate Judge Edmund H. Lewis 
to serve as Chief Judge. This Committee now urges that this worthy 
tradition be continued by the bipartisan nomination and election of 
Judge Lewis as Chief Judge of the Court of Appeals. Because of the 
peculiarities of the New York State Constitution, the naming of Judge 
Lewis does not create a vacancy among the Associate Judges until 
after election, and therefore in order to fill out the complement of 
seven judges on the Court of Appeals bench Governor Dewey has 
temporarily named Supreme Court Justice John Van Voorhis to act 
as the seventh member of the Court until a vacancy should exist. 
Justice Van Voorhis has demonstrated by distinguished service on the 
First Department Appellate Division bench that he fully measures 
up to Court of Appeals stature. 

“The Executive Committee of this Association and the Board of 
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Directors of the New York County Lawyers Association have jointly 
announced a new standard to be applied in connection with candi- 
dates for judicial nomination or appointment. Henceforth this Com- 
mittee will not approve any candidate for judicial office as qualified 
without a specific finding that in addition to an established reputation 
at the bar and in the community for good character the candidate’s 
‘record affirmatively demonstrates professional experience, learning 
and ability recognized by the bar to be well above average.’ It is 
hoped that with this more affirmative test of qualification the political 
leaders will henceforth be more selective in filling judicial vacancies 
and will raise their sights to higher levels.” 


A report by the Committee on Foreign Law, Dudley B. Bonsal, 
Chairman, and the Committee on International Law, Dana C. 
Backus, Chairman, on the protection of American investments 
abroad was approved. 

The Association also endorsed for reappointment Magistrate 
Eugene R. Canudoand Magistrate Morris Ploscowe. 


0@o 


THE COMMITTEE on Trade Regulation and Trade-Marks, Breck 
P. McAllister, Chairman, has been studying the proposal of the 
Federal Trade Commission to incorporate in Section 11 of the 
Clayton Act the same provisions for finality and review of orders, 
and the same penalty provisions that are now contained in the 
Federal Trade Commission Act. 


o@o 


THE COMMITTEE on Foreign Law, Dudley B. Bonsal, Chairman, 
in this number of THE RECORD is publishing a scholarly report on 
American judgments abroad. The report was prepared by a sub- 
committee of which Phanor J. Eder is Chairman. 


e@o 


By auTHorIiTy of the Executive Committee, the Committee on 
Labor and Social Security Legislation, David L. Benetar, Chair- 
man, has sent to Congress a report on proposed amendments to 
the Taft-Hartley Law provisions regulating strikes and lockouts 
affecting the national welfare. The report recommends that the 
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basic structure of the present statute regulating emergency 
strikes should be retained. The Committee also endorsed the 
principle embodied in the Ives bill (S. 1075) that there should 
be no change, except by agreement of parties during the period 
of any injunction, in the conditions out of which the dispute 
arose. Four procedural changes were also recommended by the 
Committee. 
e@o 


NEARLY 250 members of the Association joined with the United 
Nations Lawyers Group in a discussion of the extent to which 
sovereign immunity should be granted in the courts of the world 
to agencies of the sovereign engaged in commercial enterprises. 
Speakers were: Constantin Stavropoulos, Principal Director, 
Legal Department, United Nations and Member, Athens Bar; 
Oscar R. Houston; Gerald B. Brophy; and Michael Brandon, 
Legal Department, United Nations. The Honorable Herbert F. 
Goodrich, Judge, United States Court of Appeals for the Third 
Circuit, presided. Preceding the discussion there was an informal 
dinner and those attending had an opportunity to inspect the 
Assembly building. 
o@o 


WHITNEY NORTH SEYMOUR and Albert R. Connelly, Chairman 
of the Association’s Committee on Courts of Superior Juris- 
diction, represented the Association at hearings before a Sub- 
committee of the Senate Judiciary Committee and supported 
bills to increase the compensation of federal judges. ‘The Com- 
mittee on Federal Legislation, Theodore Pearson, Chairman, has 
sent to the Congress a report urging the adoption of this legisla- 
tion. 
o@o 


THE COMMITTEES on Criminal Courts, Law and Procedure, 
Harris B. Steinberg, Chairman, and State Legislation, A. Fair- 
field Dana, Chairman, entertained members of the legislature, 
George M. Shapiro, counsel to the Governor, and a number of 
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judges at an outing at Travers Island. The feature of the day was 
a baseball game between members of the Assembly and the 
members of the Association. Although the game was umpired by 
the Governor’s counsel, the Assembly team scored an overwhelm- 
ing victory. 

o@o 


AT A MEETING open to all members of the Bar held at the House 
of the Association on May 4 to discuss the work of The Interna- 
tional Commission of Jurists the following resolution was 
adopted: 

Whereas, as American jurists and lawyers, we have attended 
a discussion of the work of the International Commission of 
Jurists at The Association of the Bar of the City of New York 
on May 4, 1953; and 

Whereas, we deplore the denial of justice and of basic human 
rights wherever occurring; and 

Whereas, it is a privilege, as well as a duty, of jurists and 
lawyers to support at all times the rights of all people against in- 
justice created by the forces of dictatorship and tyranny; 

Now, Therefore, be it 

Resolved, that we, the Amercian jurists and lawyers here 
gathered, endorse the program of the International Commission 
of Jurists in exposing systematic injustice and denials of human 
rights in countries lying behind the Iron Curtain and in bringing 
to such lawyers in those countries as attempt to secure justice 
and to protect such rights the encouragement and understanding 
of the lawyers of the free world; and further 

Resolved, that we pledge to that program our sympathy and 
support and shall seek to enlist the sympathy and support of other 
American jurists and lawyers so that all may join with those of 
the rest of the free world in the struggle for the victory of the 
forces of law against the forces of tyranny and injustice; and 
further 

Resolved, that this pledge of our understanding, sympathy and 
support be signed on our behalf by the distinguished American 
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speakers at this meeting, the Chairman of the meeting and the 
President of The Association of the Bar, and be delivered to Dr. 
A. J. M. Van Dal, the Executive, Secretary of the International 
Commission of Jurists. 


[s] LEARNED HAND 

[s] JosEpH M. PROSKAUER 
[s] JoHn J. McCLoy 

[s] Grorce N. SHUSTER 
[s] BeETHUEL M. WEBSTER 
[s] DupLey B. BonsAL 


On Behalf of themselves and of the more than three hundred 
American jurists and lawyers who unanimously adopted the 
foregoing resolutions. 

°@o 


THE HOUSE COMMITTEE, Harrison Tweed, Chairman, has an- 
nounced that the House of the Association will be closed on Sun- 
day during July and August. 


o@o 


The following letter has been received from Governor Dewey: 


Bethuel M. Webster, Esq. 

President, The Association of the Bar 
of the City of New York 

42 West 44th Street 

New York 18, New York 


Dear Beth: 

Now that the thirty-day bills are out of the way, I do 
want to express my appreciation of the fine public service 
rendered by the committees of the Association in the 
preparation of memoranda on legislation. 

We have long been accustomed to the fine cooperation 
of these committees. The performance this year was so 
outstanding, however, as to merit a word of special praise. 
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the The Committee on State Legislation under the Chair- 

Dr. manship of A. Fairfield Dana submitted memoranda on 

nal more than 200 bills. Many of the bills were involved and 
difficult. The replies to our inquiries were prompt and 
invariably helpful. 


The Committee on Criminal Courts, Law and Pro- 
cedure under the Chairmanship of Harris Steinberg did 
an equally fine job on the bills within its area of interest. 
Other committees were also exceedingly helpful. 

I would be remiss if I failed to express my own personal 
appreciation and that of every member of Counsel’s office 
ed for the superb job that was done. 
he With all good wishes, 


Sincerely yours, 


[s] TtHomas E. DEWEY 
in- 











June 
June 


June 
June 


June 
June 


June 


June 


June 


10 


a5 


17 
24 


The Calendar of the Association 


for June 


(As of June 2, 1953) 


Dinner Meeting of Committee on Professional Ethics 


Meeting of Executive Committee 


Dinner Meeting of Committee on Round Table Con- 


ferences 


Dinner Meeting of Committee on the City Court 
Dinner Meeting of Committee on Federal Legislation 


Dinner Meeting of Committee on Real Property Law 


Meeting of Committee on the Federal Courts 


Dinner Meeting of Advisory Committee on Expert Medi- 


cal Testimony Project 


Meeting of Committee on Admissions 


Adjourned Annual Meeting of the Association, 4:45 P.M. 
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The American Constitution and 
World Order Based on Law 


By JOHN J. PARKER 
Chief Judge, United States Court of Appeals, Fourth Circuit 


THE TWELFTH ANNUAL BENJAMIN N. CARDOZO LECTURE 
DELIVERED BEFORE THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK ON MAY 17, 1953 


I consider it a privilege to speak before this Association, par- 
ticularly when the occasion is the lectureship established in honor 
of that great liberal philosopher and jurist Benjamin Cardozo. 
The good word liberal has been much misapplied in recent years; 
but the true liberal, I think, is one who interprets eternal prin- 
ciples of human freedom to meet the changing conditions of the 
times. Such a liberal was Justice Cardozo. He will be long remem- 
bered, not merely because of his record as a justice of our highest 
court, but principally because of the great service that he rend- 
ered as a state judge in applying the age old principles of the 
common law to the problems that had arisen in the complex 
industrial and commercial life of our country. Never was the 
liberal spirit which pervaded his legal and philosophical thinking 
more greatly needed than it is today; and, in that spirit I propose 
to examine what I conceive to be the basic problem of interna- 
tional and constitutional law, i.e. how we may preserve for our- 
selves the principles of human freedom embraced in our Con- 
stitution, and at the same time assume the leadership of inter- 
national affairs which is demanded of us. The answer, I think, 
is to be found in applying the governmental principles with 
which we are familiar to the solution of the world problems by 
which we are confronted. The isolationist would withdraw from 
world affairs in an attempt to protect the principles. ‘The world 
federalist would extend our governmental machinery to con- 
ditions where it will not work. Both, I think, are wrong. The 
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answer to the problem consists in extending, not our govern- 
mental machinery, but the principles which underlie it, to the 
solution of world problems. 

On April 16, speaking in Washington before the American 
Society of Newspaper Editors, the President of the United States 
delivered a great address on foreign policy in which he committed 
this nation to leadership of the world community in the establish- 
ment of a world order based on law. In that address the President 
not only outlined specific policies for ending the war in Korea 
and restoring peace, but also laid down the policies which we 
must pursue in cooperation with other nations for reducing the 
burden of armaments and policing the production of weapons of 
warfare. He said that we would welcome and enter into agree- 
ments for (1) the limitation, upon an agreed international ratio, 
of the military and security forces of all nations, (2) the limitation 
of the production of strategic materials, (3) international control 
of atomic energy and prohibition of atomic weapons, (4) limita- 
tion or prohibition of other weapons of great destructiveness, and 
(5) the enforcement of these limitations by adequate safeguards, 
including a system of inspection under the United Nations. 

While most Americans are applauding the declaration of the 
President and assuring it their support, there are those who are 
fearful of international relationships and are engaged in creating 
a new form of isolationism in our midst. They are, I think, genu- 
inely devoted to the principles of our Constitution; but they are 
so lacking in faith in our capacity to govern ourselves wisely that 
they are afraid that, through exercise of the treaty making power, 
these principles may be subverted and the rights and liberties of 
our people surrendered to foreign powers and foreign ideas. So 
carried away are they by their fears that they are advocating 
amendments to the Constitution which would not only make im- 
possible the carrying out of the foreign policy which the Presi- 
dent has so ably outlined but would hamper the making of even 
the traditional treaties of commerce and friendship which we 
have been making for a hundred and sixty years, and would 
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virtually outlaw executive agreements in a tremendously im- 
portant class of cases. 

I am in entire accord with the thought that the principles of 
freedom embodied in our Constitution are to be preserved at all 
cost; but I fail to see any danger to these principles in our co- 
operating with foreign nations through agreements designed to 
establish world peace and the reign of law in international affairs. 
On the contrary, I am persuaded that they are the principles 
which must be applied in organizing the free world for peace and 
that, instead of our participating in such organization being a 
menace to our liberties, it is the only way in which we can pre- 
serve them. 

The thing that we must remember in any thinking about world 
affairs is that there is no going back to the security of that isolation 
which was ours until a few years ago. In our day the world has 
become not in theory but in fact one great community. Any part 
of it can be reached from any other part in a few hours time and 
terrible destruction can be rained upon any nation before it so 
much as knows that danger is imminent. Living conditions in any 
part of the world affect living conditions in other parts thousands 
of miles away. A disturbance of the peace in any section disturbs 
the peace of the entire community. The only hope for any sort 
of security lies in cooperation with other nations in the control 
of world forces; and the only hope for successful cooperation lies 
in establishing a world order based on law. This, I think, can be 
established only in application of the principles of our American 
Constitution. These are: (1) that government must rest on law 
based on reason and justice and not on arbitrary will or selfish 
interest; (2) that government must rest on the consent of the 
governed; and (g) that government must recognize the inherent 
rights of the individual. International organization based on 
these principles, supported by agreements entered into between 
us and the other nations of the world, will not weaken but will 
strengthen the foundations of our constitutional structure and 
will protect it from destruction by hostile world forces. 
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ORGANIZATION BASED ON LAW 


There are two ways of organizing the life of any society; one 
is through force with law as adjunct of force, the other is through 
law with force as an adjunct of law. And by law here, I mean some- 
thing far deeper than the positivist concept. Law is not something 
imposed on man from without, but something that arises out of 
his life and the life of his community. Its source is not the power 
which enforces rules, but the life which gives rise to the power. 
This is the natural law concept of the American and French 
Revolutions, the basic principle of which is that institutions exist 
for men and not men for institutions and that, when society is 
organized, it must be organized on the basis of law and in recog- 
nition of the rights of man. Our American Constitution is but 
the embodiment of that concept which, I submit, must be basic 
in any successful organization of world life. 

Is there such a thing then as international law under this con- 
cept? There unquestionably is. When men deal with each other 
across international boundaries or travel into foreign countries 
for the purpose of trade and commerce or for other reasons, re- 
lationships are established, customs arise and reason prescribes 
rights and duties in numberless situations. Without any inter- 
national legislature, there arise rules and standards which are 
enforced by the common consent of civilized peoples. They are 
evidenced by the decisions of courts, by treaties between nations 
and by the writings of the wise and the learned. ‘This is interna- 
tional law; and the real purpose of any world order must be to 
develop and give expression to this law and to enforce it fairly 
and justly among men and nations. In no other way is it possible 
to establish an enduring foundation for world peace. 

We must never forget that peace is not a negative but a positive 
thing. Peace connotes, not mere absence of conflict, but the order- 
ly functioning of life in accordance with the laws of life. I have 
peace within my body when all the members function in accord- 
ance with the laws of the body. We have peace within a city when 
all elements live in accordance with the laws of the city. And we 
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shall have peace within the world only when the life of the world 
functions in accordance with the laws that govern world life. It 
will function in this way only when we have developed legal 
institutions which will give form and content to the rules of in- 
ternational law and provide for their enforcement. 

Now that a large part of the life of every nation has become 
international in scope, there must be some sort of international 
organization to regulate and control international relationships. 
The real question which confronts us is whether that organiza- 
tion is to be based upon law with recognition of the rights of man 
or upon brute force and the stark selfish interest of nations. The 
most important thing that has come out of the great world war 
recently ended is the yearning of free men everywhere for some 
sort of world order based on law. As leaders of world civilization, 
we must not disappoint them. 


THE CONSENT OF THE GOVERNED 


The second great concept of our Constitution is the consent 
of the governed. The real opposition of the isolationist to organi- 
zation of world life arises out of the fear that such an organization 
would impose laws upon us with respect to domestic matters 
which we would be unwilling to accept. Our Constitution, how- 
ever, shows the way in which this difficulty may be met. We give 
to the states control over local matters and to the general govern- 
ment control over those phases of life which extend beyond state 
boundaries. On the same principle the various nations should re- 
tain control over matters within their boundaries and interna- 
tional law should apply only to matters of an international 
character, matters which individual nations cannot regulate and 
which inevitably result in strife and conflict when ex parte efforts 
are made to regulate them. It is a mistake to regard the granting 
of powers over such matters to an international organization as 
in any sense a detriment to or a weakening of the nations grant- 
ing them. New York enjoys a richer and fuller life as a member 
of the American union than she would ever be able to attain out- 
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side the union; and our republic has a richer and fuller life be- 
cause she is associated with other nations in the United Nations, 
an organization which is given certain powers with respect to 
the international phases of her life. It is not strength but weak- 
ness to be charged with responsibility beyond the reach of one’s 
power; and it is not weakness, but strength, to be able through 
association with others to exercise power with respect to such 
matters. 

This involves no surrender of any proper exercise of sover- 
eignty. “Sovereignty,” says Chief Justice Jay in Chisholm v. 
Georgia (2 Dallas 419, 472 (1793) “is the right to govern.” This 
right is not arbitrary, but arises out of the nature of the relation- 
ship to which it is applied. In our American union the people 
of the several states possess in the states sovereign power with 
respect to local affairs, but collectively through the national 
government they exercise sovereign power with respect to na- 
tional affairs. The nations composing the international commu- 
nity, on the same principle, should exercise power with respect 
to international affairs. If a matter concerns me and nobody else, 
I am the one to decide what to do about it. If it concerns the 
people of North Carolina and nobody else, the people of North 
Carolina should decide. If it concerns the people of the United 
States and nobody else, they should decide. If, however, it trans- 
cends national boundaries, provision must be made for decision 
which will respect the rights of all the peoples concerned. In 
exercising sovereign power in matters of national concern, the 
federal government does not encroach upon powers which the 
states should exercise; and the organization of world life with 
respect to matters of international concern will not encroach 
upon powers which any nation should exercise alone. It is true 
in international relationships as it is in other matters that a 
whole must be governed by laws relating to the whole and not 
by laws relating to a particular part; and only by the enforce- 
ment in international affairs of law having relation to the peace 
and welfare of the world community and not to the selfish ad- 
vantage of particular nations can strife and conflict be avoided. 
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PRESERVATION OF RIGHTS OF INDIVIDUAL 


The third great concept of our Constitution is that the rights 
of man are not the gift of the state but are rights arising out of 
his nature, rights given him by God, a concept embodied in the 
first ten and the thirteenth, fourteenth and fifteenth amendments 
of the federal Constitution and the bills of rights of our various 
state Constitutions. Freedom of thought, freedom of speech, free- 
dom of conscience—the right of men to be secure in their persons 
and in their homes from arbitrary exercise of governmental 
power—the right to public trial and to be confronted by one’s 
accusers—the right to have any imprisonment promptly inquired 
into by the judiciary—the right not to be deprived of life or 
liberty or property but by the law of the land, “the general law, 
which hears before it condemns, which proceeds upon inquiry 
and renders judgment only after trial’’—these and others of which 
I need not speak in this presence are the essence of freedom 
guaranteed to every citizen by our Constitution. Recognition of 
these fundamental rights of the individual must be basic in any 
organization of international life, if it is to have the allegiance 
of the free peoples of the world. All men need justice and all 
men need freedom to express personality and to worship God, 
and only upon recognition of these fundamental rights can any 
peaceful or enduring world order be builded. 

I do not mean to say, of course, that we should set up a world 
government or should undertake to enforce individual rights in 
the way that our federal government undertakes to enforce the 
fourteenth amendment. I do mean that through treaties and in- 
ternational agreements we should establish certain minimum 
standards of individual rights which civilized nations would ob- 
ligate themselves to observe, such as, freedom of speech, religious 
freedom, and the equal protection of the laws, and which would 
give the world community the right and duty to intervene to 
stop such hideous persecutions of helpless minorities as occurred 
in Nazi Germany and as are occurring right now in many iron 
curtain countries. 
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THE PRACTICAL APPROACH 


While we were engaged in the great world war and were stand- 
ing on the mountain peaks of heroic achievement, it was generally 
assumed that the ending of the war was to be followed, as a matter 
of course, by the building of some sort of international organiza- 
tion along the lines here indicated. With the coming of peace, 
however, many have lost their enthusiasm for the enterprise and 
among those who lack vision and understanding the feeling has 
arisen that international organization is not practical. I believe 
not only that it is practical but that it is the only practical ap- 
proach to the problems of the future. Such organization does 
not mean the building of a super state as the World Federalists 
advocate, but it does require three things, which, I submit, are 
eminently practical, viz.: (1) adequate judicial machinery for the 
settlement, on the basis of reason, of disputes of an international 
character; (2) adequate legislative machinery for bringing to 
bear the intelligence of mankind upon the solution of interna- 
tional problems; and (3) adequate organization of force for the 
preservation of peace and the enforcement of law. Experience 
under our Constitution points to the principles to be followed 
in effecting such organization, even though the machinery which 
we have adopted may not meet the requirements of the broader 
international field. 


MACHINERY FOR SETTLEMENT 
OF INTERNATIONAL DISPUTES 


There is no reason why disputes of states should not be sub- 
jected to judicial settlement, as is required by our Constitution 
in the case of disputes between the several states of our union. I 
remember that some years ago there was a dispute between my 
state and the state of Tennessee over a boundary line, just the 
sort of dispute that has so often led to war; but did we call out the 
militia and declare war on Tennessee? We did not! We brought 
suit against her in the Supreme Court of the United States and 
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the court had a commission run and established the boundary. 
Back in the Seventies, North Carolina repudiated some bonds 
that she had issued. Some of them came into possession of the 
State of South Dakota and she demanded that we pay them. We 
refused to do so on the ground that the bonds were fraudulent. 
South Dakota did not declare war on us. She sued us in the 
Supreme Court; and the court gave judgment against us; we paid 
the judgment, and now we have forgotten all about the matter. 
An unsettled controversy between men or nations is an ever 
present source of discord and friction. Once settled, it is soon 
forgotten. 

The permanent Court of International Justice set up pursuant 
to article 14 of the League of Nations functioned successfully in 
the judicial settlement of international controversies. It was man- 
ned by judges of outstanding character including among others 
Mr. John Bassett Moore, Chief Justice Hughes, Secretary Kellogg 
and Prof. Hudson, and made a real contribution to the law of the 
world. It has been succeeded by the International Court of Justice 
created under the charter of the United Nations and the juris- 
diction of that court has been accepted by practically all the 
civilized nations of the world including our own country.* There 
is no reason to think that justiciable disputes between nations 
will not in the future be settled by this court. 

From experience under our Constitution, I make another 
suggestion. I believe it would be well to create a system of inferior 
international courts, to be composed of not less than three judges 
each and with appeal to the International Court of Justice, to 
hear cases arising between citizens of different countries involv- 
ing large amounts or delicate international questions, as well as 
cases arising out of the exercise of power by the United Nations. 
One of the fertile sources of international conflict is alleged in- 
justice to nationals, as where contracts are not properly enforced 
or property is confiscated by unjust decisions. One of the reasons 
for the establishment of extra-territorial courts has been the fear 


* 61 Stat. 1218 
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that justice would not be properly administered by the courts 
of the countries where they were established. It seems to me that 
such a system of international courts would command the con- 
fidence and respect of those who trade, travel or invest their 
money in foreign countries, and would thus do much to extend 
commerce and unify commercial and business law, as well as 
avoid some of the most fruitful sources of international conflict. 
A question may be raised as to the enforcement of judgments of 
courts of this character, but I see no reason why the countries 
which are members of the United Nations would not be willing 
to provide that judgments of such courts be registered with the 
courts of general jurisdiction of those countries and enforced as 
though they were judgments of the latter. 

The jurisdiction to be exercised by courts of this sort would 
correspond in a general way to the diversity jurisdiction exercised 
by the federal courts where the parties litigant are citizens of 
different states. It finds analogy also in the jurisdiction formerly 
exercised by extra-territorial courts such as the United States 
Court for China or the Mixed Court of Egypt. Such courts were 
recommended in the report of the Committee of the American 
Bar Association composed of some of the ablest lawyers of the 
country, among others Mr. John W. Davis, former Senator 
George Wharton Pepper and former Attorney General William 
D. Mitchell. They have been ably advocated in articles by Dr. 
James Oliver Murdock, who served as chairman of a committee 
of the Section of International and Comparative Law of the 
Association.* Such a system of courts would greatly strengthen 
the reign of law in international affairs and would provide a 
method for the settlement of disputes between nationals of dif- 
ferent countries far superior to the present system, which requires 
one who thinks that he has suffered injustice to seek redress in 
the courts of the country of his adversary or have his government 


* See 4 Federal Bar Journal p. 125 et seq., also “International Justice” by James 
Oliver Murdock, being lectures delivered in 1945 before the Inter-American 
Academy of International and Comparative Law. 
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seek redress for him through diplomatic channels with all the de- 
lays and pitfalls incident to diplomatic procedure. 

Provision should be made, also, for the setting up of criminal 
courts for trying war crimes and other criminal offenses against 
international law. In the past, persons accused of such crimes 
have been tried, ex necessitate, in national courts; but it is highly 
desirable that an international court be created for trying crimes 
of this character, or at least that provision be made for the setting 
up of such a court if occasion for the exercise of its jurisdiction 
should arise. ‘Through lack of such a court, those charged with the 
most heinous war crimes during the first world war were allowed 
to escape punishment and the world was deprived of the salutary 
influence that such a trial would have had upon world opinion. 
Crimes committed in the second world war were brought to 
trial and punished before the International Military Tribunal 
and military courts established by the several victorious nations; 
but much bitter controversy would have been avoided and the 
results would have been readily acceptable, certainly by the con- 
quered nations and possibly by the world at large, if the courts 
which conducted the trials had been set up by an existing inter- 
national institution such as the International Court of Justice. 

Adequate machinery for the judicial settlement of justiciable 
disputes between nations and their nationals, with arbitration 
of disputes that are not of a justiciable character, and machinery 
for the trial of criminals who commit offenses against the law of 
nations will not only help preserve the world’s peace but will 
also lead to the healthy growth and expansion of international 
law. Every lawyer knows that the most important developments 
of the law have come, not from action by a legislature, but from 
court decisions—from the application of reason to the settlement 
of actual controversies. 


LEGISLATIVE MACHINERY 


While adequate machinery for the settlement of disputes is 
one of the first essentials in world organization based on law, it 
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is not the only essential. There must also be adequate legislative 
machinery for bringing to bear the intelligence of mankind upon 
the settlement of international problems. There have been many 
of these growing out of the last world war and the post war de- 
velopments, and they will increase in number rather than dimi- 
nish as time goes on and the life of the world grows more inter- 
related and complex—problems affecting international trade, 
travel and communication, problems arising out of the use of 
the air and the seas for the purposes of commerce, problems aris- 
ing out of the exchange of goods and commodities, problems of 
international finance and credit, international labor problems, 
etc. The settlement of these cannot be left to the individual 
action of nations nor allowed to await the judicial action of courts 
or councils or arbitrators. Rules for their solution must in some 
way be laid down in advance by the legislative process; and this 
means that an assembly must be provided in which representa- 
tives of the constituent nations may be heard and may take action 
or make recommendations with respect to the problems that con- 
front them. 

The Assembly of the United Nations provides just the sort of 
legislative assembly that the world must have; and it is no objec- 
tion that it has not the power to enact laws by majority vote as 
does Congress or a state legislature. In the Assembly and in the 
Economic and Social Council the world’s problems are debated 
and explored in the view of all mankind, and world public 
opinion is formed with regard to them. When the adoption of 
new and binding rules is necessary, this can be accomplished by 
the negotiation of multilateral treaties based on the conclusions 
which have been reached in the Assembly with regard thereto. 
This is the traditional legislative process in the international 
field. If the rule desired is a sound one, it will be adopted in this 
way by the great majority of nations and will soon gain universal 
acceptance. If nations are unwilling to adopt it by treaty, they 
would probably be unwilling to enforce it if adopted by vote 
over their protest. It is said in the Declaration of Independence 
that governments derive their just powers from the consent of 
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the governed; and certain it is that acceptance of a law by those 
to be governed by it is essential to its successful enforcement. 
This is particularly true of international law, the enforcement of 
which must depend in large measure upon the nations to which 
it is applied. Real legislative power in the Assembly will be de- 
veloped by experience and as a result of the evolutionary process 
which will unquestionably take place. Until such development 
does take place, the Assembly provides a forum in which the 
world’s intelligence can be brought to bear on the world’s prob- 
lems—in which matters affecting the peace and happiness of man- 
kind can be openly discussed, not settled in the dark by secret 
treaties. 

One of the important quasi-legislative functions of a world 
organization is the setting up of commissions to make studies and 
recommendations as to matters which are important to the de- 
velopment of world life but which are left entirely within the 
sphere of national control. Studies and recommendations with 
respect to education, labor conditions, currency stabilization and 
exchange, agricultural development, production and distribu- 
tion of food and raw materials, public health and control of dis- 
ease, regulation of the traffic in narcotics, etc.,—recommendations 
of this sort are being made under the authority of the United 
Nations and are of the greatest value to the progress of mankind. 
I do not mean that an international organization should be given 
power to legislate with respect to these matters, but merely that 
it should set up commissions to make studies and recommenda- 
tions with regard thereto, to serve as a basis of international agree- 
ments or legislation by the member countries. 


ORGANIZATION OF FORCE 


Our American Union furnishes fine illustration of cooperation 
for the purposes of collective security. No one of our states would 
be able to protect itself effectively against foreign aggression but 
collectively they possess a power that is today greater than that 
of any other nation in the world. This power is used to preserve 
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the peace and enforce the law throughout the union as well as to 
protect against dangers from without. Some such pooling of force 
for purposes of collective security and to enforce the rules of in- 
ternational law and the decrees of international tribunals is 
essential to the success of any international organization. Order 
rests upon reason and force. Force without reason is tyranny but 
reason without force to make it effective is anarchy. Most people 
will obey the rules of law willingly, but, unless others are forced 
to obey, the rules fall into disrepute. We do not expect peace in 
domestic affairs without force to preserve it; and it is idle to think 
that we can have peace in international relationships on any other 
basis. We did not leave Capone or Dillinger or Touhy to be dealt 
with by their victims, nor did we content ourselves with preach- 
ing sermons to them. We brought to bear the force of organized 
society and put an end to their criminal conduct. When Germany 
and Italy and Japan started out on a course of international 
brigandage, however, there was no adequate organization of the 
world’s force to stop them. If the League of Nations had had such 
force available, Japan would never have dared invade Manchuria, 
Hitler would never have marched into the Rhineland, Mussolini 
would not have dreamed of seizing Ethiopia, and the great world 
war might never have come. And if the force had been available, 
there probably would have been no need to use it; for the mere 
presence of available force, without more, generally serves as a 
sufficient restraint upon those who would otherwise violate the 
law. 

The great superiority of the United Nations over the old 
League of Nations is that in the Security Council we have a more 
effective pooling of the world’s force for the preservation of world 
law and order. Korea furnishes abundant proof of its value. When 
the communist aggressors of North Korea abetted by Communist 
China and secretly by Communist Russia began a war of aggres- 
sion and conquest against South Korea, they were warned by the 
Security Council to desist; and, when they refused to do so, the 
Council called upon the member nations to aid the South 
Koreans in resisting the aggression. A bloody war is being fought; 
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but the result is that we are establishing the reign of law in inter- 
national affairs. 


AMERICAN LEADERSHIP 


We in the United States had as well realize that the leadership 
of civilization, which was Great Britain’s task for a hundred years, 
has devolved upon us. The civilization of Europe was very nearly 
destroyed as a result of the last war and we are the only nation 
with sufficient wealth and strength to help the nations of that 
continent get on their feet again. An economic and sociological 
revolution on a world wide scale is in progress, underprivileged 
peoples all over the world are looking for guidance and we are 
the only one of the free nations in position to furnish them the 
leadership that they need. There has been a greater shift in world 
power during the last generation than has occurred since the fall 
of Rome. Across the ruins cf kingdoms and empires the sinister 
figure of Soviet Russia has arisen clinging to the false philosophy 
of communism and ruled by a selfish oligarchy which is planning 
nothing less than the plunder and domination of the world, and 
we are the only one of the free nations that can undertake with 
success the formation of an alliance to stop Russian aggression. 
Britain exercised world leadership by building a great world em- 
pire. We cannot do that. A republic cannot build an empire. We 
must and can exercise leadership by building a world organiza- 
tion based on the great free principles upon which our own 
government is founded. We have been going ahead with that 
task. At Dumbarton Oaks, at San Francisco, in accepting the com- 
pulsory jurisdiction of the International Court of Justice, in 
setting up the International Military Tribunal at Nurnberg, in 
going to the defense of Korea, this has been our ultimate objec- 
tive. And this, as I interpret it, is the real meaning of the Presi- 
dent’s great speech of April 16. 

Of course the undertaking is fraught with great difficulties, as 
every great undertaking always is, but these must be approached 
realistically and with courage; and we are approaching them in 
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that way. The veto power has prevented the use of world force as 
it might have been used for the maintenance of peace; but within 
the framework of the United Nations we are building defensive 
alliances like the North Atlantic Pact for the preservation of free- 
dom under law. If that pact had been in existence at the time of 
the seizure of Czechoslovakia, that outrage, in all probability, 
would not have occurred. We have been faced with the intran- 
sigence of Russia, but it has been better to have Russia howling in 
the sunlight than plotting in the dark. The presence of Soviet 
representatives in the United Nations has enabled Russia to get 
the full impact of the powerful public opinion of the world, and 
the indications are that this is beginning to have its effect and that 
Russia is evidencing a willingness to cooperate with other nations 
for the establishment of peace. If Russia is willing to cooperate, 
world organization for peace will be a thing of the immediate 
future. If she is unwilling to go along with us, she will eventually 
get out or be put out of the United Nations; and thus freed from 
her opposition, we should proceed to strengthen the organization 
among the nations that remain, making it a defensive alliance of 
the free nations as well as an instrumentality for preserving law 
and order among men. 


PRESERVATION OF TREATY MAKING POWER 


If, however, we are to develop judicial or legislative machinery 
for organizing world life or if we are to form an effective alliance 
of the free nations for the preservation of freedom and the en- 
forcement of law in international affairs, we must protect the 
treaty making power of our government from those who would 
shackle it and thus deprive this country of the possibility of ex- 
ercising the leadership which is demanded of her in the situation 
in which we find ourselves. Some of the proposals would virtualiy 
outlaw a large and important class of treaties relating to trade 
and friendship with foreign countries by requiring that they go 
through a two step legislative process as a condition of validity. 
Others would limit the treaty making power to matters vested in 
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the jurisdiction of the federal government under our Constitution. 
Others would outlaw treaties which give to any international or- 
ganization or tribunal power to regulate or adjudicate any matter 
within our jurisdiction. Others would prohibit the making of 
executive agreements except under such limitations that it would 
be practically impossible for us to wage war or negotiate a peace 
in collaboration with allies. All would hamper and impede this 
country in its effort to establish world order through the United 
Nations as well as in exercising effective world leadership. They 
arise out of fears that the liberties of our people may be sur- 
rendered through exercise of the treaty making power; but such 
fears are groundless. No treaty is valid if it contravenes an ex- 
press provision of the Constitution. No treaty can be made unless 
it has the approval of the President and two-thirds of the Senate; 
and no treaty endangering the liberties of our people would ever 
be able to get such approval. Furthermore no treaty as domestic 
law is of any superior dignity to an act of Congress and is subject 
to repeal as domestic law at any time by an act of Congress. ‘Those 
who advocate the amendments are afraid of the world forces 
whirling around us; but it should be clear to all thinking men 
that we must direct these forces or be wrecked by them. They are 
a challenge to world leadership, not an excuse for retreat into iso- 
lationism. I congratulate this Association on the splendid report 
made by its Committees on Federal Legislation and International 
Law and the able presentation thereof made to the Senate Com- 
mittee. The argument therein contained is unanswerable. 

To sum up: Order in human affairs can be achieved only by 
organization and such organization must be commensurate with 
the life for which peace and order is desired. Organization which 
was sufficient for the tribe or the state is not sufficient for the 
larger world community. That community must be organized in 
accordance with the principles of freedom embodied in our con- 
stitutional structure and it is being so organized under our 
leadership through the structure of the United Nations. We 
should rally to the United Nations, therefore, with confident 
hope and firm purpose that it shall succeed. For myself I feel 
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that it is succeeding. It has not brought the millenium, of course; 
but I shudder to think what might have happened to the civiliza- 
tion of the world if it had not been in existence. It has, at least 
given us over the years since the ending of the war a world forum 
in which the desperate problems threatening the peace and safety 
of mankind have been brought out into the light where we could 
see them and take measures for their solution. It has set up an 
international court for the juridical settlement of international 
disputes, which has had its compulsory jurisdiction accepted by 
the most powerful nations now existing. It has effected a certain 
pooling of the world’s force which has preserved a measure of 
peace in Israel and Indonesia and has brought the free nations of 
the world to the defense of the liberties of Korea. 

We are told that the League of Nations failed and that the 
United Nations must go the way of the League. I do not accept 
either premise. The League was a good beginning and it accom- 
plished a very great deal. It brought 63 of the 73 nations of the 
world together around a common conference table; it found solu 
tion for many troublesome international problems; it brought 
into being the World Court; it furnished the world the best ex- 
ample that it had had up to that time of how to govern conquered 
territory; it unquestionably averted a number of wars; and who 
can say what it might or might not have accomplished if Ameri- 
can statesmen like Root and Baker and Hughes had sat in its 
councils and this great, rich and powerful nation had given it un- 
stinted support in the stormy years following the first world war? 

Rome was not built in a day; our own federal union required 
many years in coming to maturity; and I have an abiding faith 
that, given our support, the United Nations will grow in power 
and influence with the passage of time and will eventually give us 
a stable world order based on law and embodying the funda- 
mental principles of our Constitution which are the fundamental 
principles of human freedom. The forces of science and com- 
merce have brought the world to the position where its life must 
be given unity. It is unthinkable that the strife and conflict which 
have attended recent years should continue. False nationalism 
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which forces a nation to undertake tasks beyond its competence 
cannot endure. If unity is not achieved on the basis of reason and 
law, it will eventually be achieved through force; and the only 
hope of defeating those who would unify the world on the basis 
of force is for those who believe in the reign of law to rise above 
the narrow limitations of nationalism and support an intelligent 
organization of world life based upon law and righteousness. 

We should learn something from our own history. Following 
the Revolution there was the same struggle that there is today 
between those who took the broad view and wished to deal 
realistically with the new situation into which the nation had 
moved and those who took the provincial view and opposed the 
adoption of our Constitution. Fortunately the views of Washing- 
ton and Hamilton and Marshall prevailed over those of Patrick 
Henry and Spencer Roane, or the American Republic would 
have died at its birth. Later there were those in my section who 
thought they could secede from the union and thus escape the 
influence of world forces, and they and their descendents have 
paid dearly for their error. This nation, under the providence of 
God, is offered the leadership of the world. If through selfishness 
or cowardice or lack of vision, we decline the leadership, it will 
pass to Russia and we shall awaken too late to discover that, in 
our unwillingness to hold the door of freedom open for others, 
we have closed it upon ourselves. The President’s great speech of 
April 16 is an earnest that we shall not make that mistake. 








Justice Bernard Lloyd Shientag 
1887-1952 


On May 23, 1952 the Bench and Bar lost a notable leader in 
the death of Judge Bernard Lloyd Shientag. It is right that we 
should pause on the occasion of the Cardozo lecture to note sadly 
his empty chair on this platform. This lecture is only the most 
important of the Association’s many activities in expanding the 
horizons of practicing lawyers. Judge Shientag was the inspiration 
of the entire program. Becoming chairman in 1939 of a moribund 
committee, which felt frustrated by lack of funds, he breathed 
down its throat, cajoled or gently twisted the arms of friends and 
admirers who were ready to take to the platform for him without 
cost, and the committee was off in a blaze of glory, and it hasn’t 
stopped since. His invention of the Cardozo lecture was an in- 
spiration; it has given us a fine series of addresses but more, it 
has helped keep volatile the fragrant bouquet of Cardozo as great 
judge and fascinating human being. That was a joy to Shientag, 
who considered himself a disciple. But it was a joy as well to the 
rest of us, most of whom also admired the judge who probably 
peered most deeply and rewardingly into the murky depths of 
the judicial process. All this added to our knowledge and our 
sense of brotherhood; two objectives which appealed deeply to 
Judge Shientag as they do to us. As he once said: 


“During all the years I have held judicial office I have 
preached the gospel of the solidarity of Bench and Bar. 
Together we are animated by the same instincts—instincts 
deep rooted and perdurable. A love of order; a devotion to 
impartial justice according to law; a respect for individual 
liberty, for the worth and dignity of every human being, 
in his civic, his political, his economic and his religious 


Editor’s Note: The memorial published here was delivered by Whitney North 
Seymour on the occasion of the Twelfth Annual Benjamin N. Cardozo Lecture, 
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relationships; a desire and a determined effort for progress 
and improvement; a confidence in the will of the people 
coupled with a resolution to preserve the rights of the 
minority—these are principles sacred to both the Bench 
and the Bar.” 


It is impossible in a few moments to attempt an appraisal of 
Judge Shientag’s place in our judicial history. All we can do is 
to remind ourselves a little of the context of his life and interests 
and to note some of the qualities which marked his considerable 
stature. They were qualities which make him seem taller, not 
shorter, as perspective lengthens. 

Before he came to the City Court Bench in 1924, Judge Shien- 
tag had a sound education and wide experience of important 
public service where he acquired a broad understanding of law, 
men and affairs. Working his way through City College, he never- 
theless graduated, at seventeen, in 1904. In 1908 he graduated 
from Columbia Law School and was admitted to the Bar. Thirty- 
nine years later, when Columbia conferred an honorary doctorate, 
he had earned it because, among other things, his “counsel has 
been sought in nearly every aspect of the welfare of the state”’; 
and because his “own aspiration is to make the law the ‘continu- 
ing and progressive instrument of liberty, of truth and of jus- 
tice.’ ”” He practiced law with James, Schell & Elkus for three 
years, practicing thereafter only in intervals of his public service, 
and when Abram I. Elkus became counsel to the Factory In- 
vestigation Commission, Bernard Shientag accompanied him as 
assistant. Over most of the next thirteen years he dealt with every 
aspect of industrial relations, factory conditions and the needs of 
New York’s working people. He observed and was in the swirl 
of the cross-currents which ran during the transition from a con- 
servative conception of labor’s rights to the progressive traditions 
of Governor Alfred Emanuel Smith. Chief Counsel of the State 
Industrial Commission from 1919 to 1921, Counsel to the 
Governor’s Labor Board in 1920, member of the Industrial Com- 
mission in 1923, then also Counsel and member of the State 
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Housing Commission and Counsel and member of the State 
Child Welfare Commission, he was in the midst of struggle and 
change. These experiences widened his vision and enlarged his 
heart. Instead of habituating him to bureaucracy’s sedatives, 
however, they gave him a horror of its chief vice, routine, which 
he always opposed. 

Judge Bernard Botein in a fine tribute in the Columbia Law 
Review for June, 1952, has no doubt correctly attributed Judge 
Shientag’s qualities of compassion, perception and understanding 
of human values in part to his experiences during this period. 
Those were fine qualities. Equally impressive, however, was his 
sturdy refusal to make decisions based solely upon his personal 
predilections. It is probably easy for the judge who feels isolated 
from the warm life around him to achieve a chilly justice because 
the law requires it. It must often be hard for the compassionate 
judge to deny the whisper of the heart when the law requires. 
As he said in his Essay on David Dudley Field: 


“Of all of the fundamental incidents of the judicial 
process, impartiality is the most important and the most 
difficult to attain; for the judge, being human, is not free 
from likes and dislikes, predilections and prejudices, all 
the more potent because they do not often rise to the level 
of recognition.” 


Governor Smith, one of his heroes, appointed him a Justice 
of the City Court in 1924. He was elected to a full term in 1925, 
with the endorsement of his professional brethren “‘as especially 
worthy.” His service on that busy and important commercial 
court was so notable that in 1930 he was appointed to the Su- 
preme Court by Governor Roosevelt, on the advice of this 
Association. Elected for a full term in the same year, with the 
hearty approval of the Association, and re-elected for another full 
term in 1944 with smiliar applause, his talent for judging led to 
early designation to the Appellate Term, so that for most of his 
service on the Supreme Court he combined the rigors of life as 
a trial justice with the pressing variety of an appellate judge. 
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Then in 1947, in recognition of his high judicial qualities, and 
upon the strong recommendation of this Association, he was 
designated by Governor Dewey to the Appellate Division, First 
Department, probably the Nation’s busiest court. There he 
served with great distinction until his death. The lecture which 
he gave the Association in October, 1950, on the work of that 
Court suggests how crushing are its burdens. 

Throughout his judicial career his work was marked by pati- 
ence, fairness, scholarship and a profound concern for a just re- 
sult. He pursued Cardozo’s quest for the nature of the judicial 
process in painstaking effort to eliminate all identifiable dross 
and he never despaired of the goal. As one saw him during the 
darkest days of World War II, confidently going about his judi- 
cial and civic duties and laying square and solid foundations for 
our post-admission education program, his serene confidence in 
our system and the ultimate triumph of liberty and moral values 
helped to put the times in focus. 

The ancient City of Mexico lies in its lake bed almost in the 
shadow of two great mountains. Their snow covered peaks are 
usually shrouded in mist. But even in hiding them, the mists 
emphasize that great heights lurk nearby. When the mists part 
and the brilliant peaks appear, the beauty is breath-taking. 

Impressive as was Judge Shientag’s daily work as a judge, and 
notably as he contributed to the development of the law in his 
opinions, it seems to me that it was in his steady reminder that 
great peaks are on the horizons of our profession and in his 
efforts to part the mists that obscure them, that his most memor- 
able contribution lay. In this mission he did much research and 
scholarly legal writing; quarrying materials at odd hours in de- 
fiance of relaxation’s calls. Few Alpinists ever explored more 
peaks or freely provided better guide service. The highest peak 
was his own almost mystical conception of the nobility of justice. 
No mists ever shrouded that peak for him; his eyes were always 
raised to it. He explored its crevasses, its difficult approaches. He 
tested all sorts of new alpenstocks and cut steps up many steep 
places. He shared his discoveries with the rest of us. Since he 
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recognized that sound procedure was essential to reach the sum- 
mit he mastered procedure, making many contributions to mould 
it to modern needs. But he never forgot that none of these things 
were ends in themselves, the end was always there, higher but 
not unattainable to one with stout heart and a long view. 

Then there were other peaks at which he always liked to 
glance; if he had been an early geographer two of the highest 
would have been named for Judge Cardozo and Governor Smith. 
For the first, he had unqualified admiration as a great profes- 
sional leader and one of the most charming men of our time. 
As he said, on the 75th Anniversary of the birth of Judge Cardozo: 
“* * * T was a disciple of Cardozo. He was my chief master in 
the law. I admired and revered him.” No longer merely the stu- 
dent or disciple, in his powerful Hughes Memorial Lecture at the 
County Lawyers Association a few months before his death he 
could put his own convictions in a way Cardozo would have 
admired: 


“The pulse of life beats strongly in the law. The stream of 
progress has, for the most part, continued to flow steadily. 
A deep rooted sense of tradition has been successfully com- 
bined with a flexibility and a capacity for growth that have 
enabled the law to absorb fresh ideas into its blood- 
stream.” 


In a somewhat less rarefied atmosphere, he had a similar ad- 
miration for Governor Smith, with whose humanity and pro- 
found understanding of government he had enjoyed a long per- 
sonal and official relationship. Both of them had a deep love for 
New York which led them to serve it well. His feeling was re- 
ciprocated. When he was appointed a Justice of the Supreme 
Court in 1930, Al Smith wrote to him: 


“Because you have never forgotten service to others and 
have always been willing to give your time and strength 
and interest to the welfare of the people, because of my 
personal regard and esteem for you, I am taking this op- 
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portunity to wish you every success in your new judicial 
career.” 


Back of these lay a range of lesser peaks, each described after 
patient and scholarly labor in Judge Shientag’s writings. There 
would be Mts. Mansfield, Macmillan, Field, Holmes, Brandeis, 
Wright, Romilly, Pollock and many others. 

But sure as was his guidance among these noble but sometimes 
austere heights, he had also a taste for the softer beauties of the 
valleys of life. He had a profound religious faith, deep affection 
for his family and a gift for warm friendship. Serious, earnest, 
a believer in dignity so that backs were meant to be kept erect 
rather than to invite every casual slap, he yet had a gentle and 
natural humor. But he knew that humor was a solvent in the 
relationship only of those who dealt as equals; he was aware of 
the menace of the judicial humorist: ““The latter rarely has a 
greater sense of humor than his graver brethren; he has merely 
a lesser sense of dignity.” 

It would be tempting to expand such a memorial with personal 
anecdotes and memories, but each of us will treasure his own. 
None of us is likely to forget that Judge Shientag helped to teach 
us that eyes should look up as well as down, and that the heights 
of our profession lie before as well as behind us. Each Cardozo 
lecture through the years will remind us of two great friends of 
the Bar who have passed their standards back to others, but with 
their colors flying full and fair. 

—WuHiTNEY NortH SEYMOUR 








“Legal Ethics’’ 


A Review 


By WILLIAM DEAN EMBREE 


“Legal Ethics”* written by a leading member of the Philadelphia Bar, 
with a foreword by Mr. John W. Davis of New York, and published under 
the auspices of The William Nelson Cromwell Foundation, will go far 
to fill a long-felt need in the field dealing with the duties which a lawyer 
owes to his client, the court, his professional brethern, and the public. 

Practically the only book directly in this field in use during the past one 
hundred years is the small volume entitled “Professional Ethics” by Judge 
George Sharswood, originally published in 1854, embracing for the most 
part a series of lectures which Judge Sharswood had theretofore delivered 
at the newly established Law School of the University of Pennsylvania, when, 
as Mr. Drinker says, law was practiced in a very different world from that 
in which we now live and long before the adoption of the Canons of Ethics. 
Mr. Drinker has for many years been the Chairman of the Ethics Committee 
of the American Bar Association and has accumulated and studied all the 
obtainable opinions of the various bar association committees. His primary 
aim in writing the book is to make available a summary of the decisions of 
such committees. He says that “It seemed essential that our lawyers and law 
students should have a modern book on the subject of Legal Ethics which 
would apply the eternal principles to present conditions, embody those 
dealing with the new developments, such as advertising, matrimonial litiga- 
tion, fee splitting, etc. and make available a summary of the many written 
decisions which have been rendered during the past thirty years by the 
ethics committees of the various bar associations, construing the Canons.” 
This the book has done admirably. 

Part One of the book contains a brief account of the origin and history 
of the Bar in England and in this country. Then follow chapters on the bar 
association, the adoption of the Canons of Ethics, and a chapter on dis- 
ciplinary proceedings, powers of the courts, grounds for discipline, rein- 
statement, etc. 

Part Two deals with the duties and obligations of lawyers to the public, 
to the courts, to clients, and to other lawyers, and contains a final chapter 
entitled “Advertising and Solicitation.” The duty not to advertise or solicit 
professional employment is cogently discussed as a duty to the traditions 
and amenities of an honorable profession. 

The high moral tone of the book is set by a quotation from Lord 
Moulton: 


* Legal Ethics. By Henry S. Drinker. Columbia University Press. 448 pages. $2.00. 
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. 
“True civilization is measured by the extent of obedience to the 
unenforceable.” 


And a quotation from Sharswood: 


“No man can ever be a truly great lawyer, who is not in every sense 
of the word, a good man. There is no profession in which moral 
character is so soon fixed as in that of the law; there is none in which 
it is subjected to severer scrutiny by the public. It is well that it is so. 
The things we hold dearest on earth—our fortunes, reputations, 
domestic peace, the future of those dearest to us, nay, liberty and 
life itself, we confide to the integrity of our legal counsellors and 
advocates. Their character must be not only without a stain, but with- 
out suspicion. From the very commencement of a lawyer’s careers, let 
him cultivate, above all things, truth, simplicity and candor; they are 
the cardinal virtues of a lawyer.” 


In the spirit of these quotations the author writes a section under the head- 
ing “Noblesse Oblige” a fine statement of the high standards which should 
guide the members of the legal profession. It would indeed be fortunate if 
every young person on the threshold of the profession could read and ponder 
these fine rules and principles which govern professional conduct. 

The author lists The Lawyer’s Cardinal Loyalties: ‘““To the Court he must 
be thoroughly candid and sincere . . . ““To the client he owes absolute candor, 
unswerving fidelity, and undivided allegiance. . . “To his brethren at the Bar, 
courtesy and good faith, respecting their opinions and the relation between 
them and their clients . . . “To himself and his profession tireless industry, 
unbounded enthusiasm, delight in its problems and joy in its struggles and 
above all loyalty to his own ideals and to the traditions of a noble pro- 
fession.” 

A full appendix contains some very useful material, including a model 
Oath of Admission. 

The title page of the book lists the Trustees of The William Nelson 
Cromwell Foundation: Samuel Seabury, John W. Davis, Edward H. Green, 
Robert McC. Marsh, Archibald R. Watson, William Dean Embree, Ignatius 
M. Wilkinson, Joseph M. Proskauer, S. Pearce Browning, Jr., I. Howard 
Lehman, David W. Peck, Bruce Bromley, J. Edward Lumbard, Jr., John 
F. Brosnan. 








Review of Recent Decisions of the 


United States Supreme Court 


By MArviIN SCHWARTZ AND Epwin M. ZIMMERMAN 


POPE V. ATLANTIC COAST LINE R. CO. 
(April 27, 1953) 


Section 6 of the Federal Employers’ Liability Act, 45 U.S.C. §56 (1946 ed. 
Supp. V), provides that negligently injured rail carrier employees may seek 
recovery for their injuries from their employers in any federal judicial 
district in which the carrier resides or does business or in which the cause 
of action arose. Section 6 provides also that federal and state courts shall 
have concurrent jurisdiction over actions brought under the Act. 

Petitioner, a rail carrier employee, resided, worked and was injured in 
rural Ben Hill County, Georgia. However, he commenced his FELA action 
against the railroad in the state court of urban Jefferson County, Alabama— 
more than goo miles distant from his home. Although the railroad was doing 
business in Jefferson County, Alabama, so that petitioner’s choice of venue 
was technically proper, the railroad commenced in Ben Hill County, Georgia 
a suit for an injunction against prosecution of the action in Alabama. The 
complaint was dismissed on general demurrer, but the judgment of dismissal 
was reversed by the Supreme Court of Georgia. 209 Ga. 187, 71 S.E. 2d 243 
(1952). On certiorari, the Supreme Court reversed, holding that state courts 
may not disturb by injunction an employee’s choice of venue under the 
FELA. 

Although federal courts, “For the convenience of parties and. witnesses, 
in the interest of justice,” are empowered by 28 U.S.C. §1404 (a) (1946 
ed. Supp. V), to “transfer any civil action to any other district or division 
where it might have been brought,” it had been decided before the enact- 
ment of section 1404(a) that state courts could not interfere by injunction 
with the venue choice afforded rail carrier employees by the FELA, no 
matter whether the employee had commenced his action in a state court 
far from his home and far from the scene of the accident, Miles v. Illinois 
Central R. Co., 315 U.S. 698 (1942), or in an equally inappropriate federal 
court, Baltimore & O. R. Co. v. Kepner, 314 U.S. 444 (1941). While the lure 
of higher jury verdicts in urban courts may not be overcome by injunction 
from afar, there has been no impairment of the power of urban courts to 
overcome the lure at its source. With respect to actions commenced in 
federal courts, the Court held in Ex parte Collett, 337 U.S. 44 (1949), that 
the transfer provisions of section 1404 (a) were applicable to FELA actions. 
With respect to actions commenced in state courts, the Court held in 
Missouri ex rel. Southern R. Co. v. Mayfield, 340 U.S. 1 (1950), that nothing 
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in the FELA prevents a state, by impartial and nondiscriminatory applica- 
tion of the doctrine of forum non conveniens, from denying access to its 
courts to persons seeking recovery under the FELA. 

The contention made in the instant case and the contention adopted by 
the Supreme Court of Georgia was that Congress in enacting section 1404 (a) 
had “by implication” overruled the Miles case. The railroad based its argu- 
ment upon the citation of the Kepner case in the reviser’s note to section 
1404 (a). The Kepner case, which was prosecuted in New York although the 
accident occurred and the employee resided in Ohio, had been cited by the 
revisers to illustrate the need for statutory transfer provisions. The Court’s 
answer was that section 1404 (a) is addressed only to the transfer powers of 
the federal courts and not to the injunctive powers of state courts. 

Mr. Justice Frankfurter dissented because “Congress has cut the ground 
from under” the Miles and Kepner decisions. While the enactment of section 
1404 (a) did not effect the repeal of section 6 of the FELA, it did remove the 
“judicial gloss” placed upon section 6 by Miles and Kepner. Those decisions 
represent a policy contrary to that expressed by section 1404 (a) with respect 
to the enforcement of FELA claims. To deny to state courts the power of 
injunction in FELA cases while permitting transfers of such cases in the 
federal courts is to promote capricious and whimsical results, especially in 
view of the refusal of some states, including Alabama, to recognize the 
doctrine of forum non conveniens. 

Mr. Justice Black concurred in the judgment of the Court for the reasons 
given in its opinion. Mr. Justice Reed was of the opinion that the judgment 
under review was not “final” because Georgia procedure would permit the 
employee in this case to interpose other defenses after remand to the court 
of first instance. Since this view did not prevail, Mr. Justice Reed joined in 
the rest of the opinion and judgment of the Court. 


TERRY V. ADAMS 
(May 4, 1953) 


In Smith v. Allwright, 321 U.S. 649 (1944), the Court held that the 
Fifteenth Amendment prohibits the exclusion of negroes from Texas pri- 
mary elections conducted under statutory authority by the Democratic 
party. The Court held that the party, in conducting primary elections pur- 
suant to state regulatory statutes, acted as an agent of the state, so that ex- 
clusion of voters on racial grounds was forbidden by the Fifteenth Amend- 
ment provision that the right to vote “shall not be denied or abridged . . . 
by any state.” 

The Court was confronted in the instant case with as effective a scheme for 
the disenfranchisement of Texas negroes as that which confronted it in 
Smith v. Allwright, but here it was far more difficult to find that the state 
of Texas—rather than a “private” political group or caucus—was the culpable 
agency. The agency of disenfranchisement in the instant case was the Jay- 
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bird Democratic Association, which operates in Fort Bend County, Texas 
and concerns itself only with elections for county and precinct offices. 

There was testimony that the Jaybird Association was formed in 1889 to 
end the Reconstruction era control by “carpetbaggers” of the negro vote. 
From that time to this, Jaybird membership has been restricted to whites; 
membership is automatic for whites whose names appear on the official 
list of county voters. The Jaybird Association developed a form of organiza- 
tion quite similar to that of political parties generally. It is governed by an 
executive committee of 22 members, one from each voting precinct in the 
county. The Jaybirds hold their own “primary election” at their own expense 
in May and June of each election year, two months before the date prescribed 
by statute for the official Democratic primary. 

Officially, Jaybird activities cease with the announcement of the results of 
the primary. Successful candidates are not obliged or compelled to enter 
the ensuing official Democratic primary but they have nearly always done so 
and, with few exceptions since 1889, have won without opposition in the 
official Democratic primary and general election. 

In an action by negro residents of the county against four of the 22 
members of the Jaybird executive committee, the United States District 
Court for the Southern District of Texas (Kennerly, J.) held that the Jay- 
birds’ discriminatory practices were forbidden by the Fifteenth Amendment. 
A declaratory judgment to that effect was entered, but since the four 
defendants acting alone did not have the power to allow negroes to vote 
in the Jaybird primaries, no injunctive relief was granted. go F.Supp.595. 
The Court of Appeals for the Fifth Circuit reversed, holding that the Jay- 
bird primary was in substance nothing but a straw poll of the white voters 
of the county and that exclusion of negroes was not the result of action by 
the state. 193 F.2d 600. 

The Supreme Court reversed the judgment of the Court of Appeals and 
affirmed the judgment of the District Court, with only Mr. Justice Minton 
dissenting from the view that the Jaybird primary was within the reach of 
the Fifteenth Amendment. However, the Court was unable to agree upon 
an opinion expressing that view. The thrust of the three “majority” opinions 
is that a political organization may be deemed to have taken on the at- 
tributes of government when it succeeds in winning complete domination 
over the electoral process. 

Mr. Justice Black announced the judgment of the Court in an opinion 
in which he was joined by Justices Douglas and Burton. Mr. Justice Black 
located the line to be drawn as lying somewhere between “any election in 
which public issues are decided or public officials selected,” which is “clearly” 
within the reach of the Fifteenth Amendment, and social or business clubs, 
which are just as clearly excluded. The Jaybird primary is unlawful be- 
cause it is “equivalent” to precisely the kind of election which the Fifteenth 
Amendment forbids. The state compounds the evil when it permits ratifica- 
tion at the official primary of the results of the prohibited election. It is 
not material that the state does not control that part of the election process 
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managed by the Jaybirds when the effect of the whole procedure—Jaybird 
primary plus official Democratic primary plus general election—is to strip 
negroes of every vestige of political influence. 

Chief Justice Vinson and Justices Reed and Jackson joined the concurring 
opinion of Mr. Justice Clark, who holds that the Jaybird primary is within 
the reach of the Constitution because the Jaybirds, either as a “political 
party” or as an “auxiliary of the local Democratic Party organization” are 
the “decisive power in the county’s recognized electoral process.” 


“... when a state structures its electoral apparatus in a form which 
devolves upon a political organization the uncontested choice of 
public officials, that organization itself, in whatever disguise, takes on 
those attributes of government which draw the Constitution’s safe- 
guards into play.” 


Mr. Justice Frankfurter wrote separately that the “vital requirement” of 
state responsibility is met here because “county election officials have 
participated in and condoned a continued effort effectively to exclude 
Negroes from voting.” 

In dissent, Mr. Justice Minton understood the Black opinion to mean that 
exclusion of negroes is unlawful even if effected by individual action. That 
view “is not in accord with the Constitution. State action must be shown.” 
He interpreted the Frankfurter opinion to mean that participation in the 
Jaybird primary by a state official constituted state action, but could find 
nothing in the record to show participation by state or county officials in the 
Jaybird primary and would hold, in any event, that not everything done by 
a state official is done officially and as a representative of the state. Mr. 
Justice Minton attacked as a “gratuitous assumption” not inferrable from 
the record the Clark opinion’s statement that the Jaybird Association is an 
“auxiliary” of the Democratic party. He would view the Jaybirds as nothing 
but a “pressure group” and does not understand that “concentrated action 
of individuals which is successful somehow becomes state action.” 


WILLIAM POULOS V. THE STATE OF NEW HAMPSHIRE 
(April 27, 1953) 


Poulos, a member of Jehovah’s Witnesses, applied for a license to conduct 
religious services in a public park in Portsmouth, New Hampshire, as re- 
quired by a city ordinance. The license was refused. He proceeded to hold 
the religious services without a license and was arrested and fined for so do- 
ing. On appeal to the New Hampshire Superior Court from his conviction 
and fine, Poulos attacked by motion the constitutionality of the ordinance 
requiring a license. This constitutional question was, pursuant to state 
practice, referred to the Supreme Court of New Hampshire from the Su- 
perior Court. The Supreme Court of New Hampshire interpreted the 
ordinance to require uniformity of treatment in granting licenses and up- 
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held its validity. Proceedings then recommenced in the Superior Court 
where the ordinance was again held valid but the refusal by the City Council 
to grant the license arbitrary and unreasonable, and where, despite the 
finding that the refusal to license was unlawful, the conviction was upheld 
on the ground that the proper remedy for Poulos would have been to raise 
in court by appropriate civil proceedings the question of the unlawful re- 
fusal of the City Council to grant the license, rather than to proceed de- 
liberately to violate the terms of the ordinance. The Supreme Court of New 
Hampshire affirmed, and Poulos sought review by the United States Supreme 
Court. 

In the United States Supreme Court the decision of the state court was 
affirmed, with two dissents. Justice Reed wrote the majority opinion, Justice 
Frankfurter concurred in the result, and Justices Black and Douglas 
dissented. 

The precise nature of the federal questions raised by Poulos was the sub- 
ject of some dispute among those voting to affirm, with the result that 
Justice Frankfurter found it necessary to concur in a separate opinion. As 
Justice Reed, writing for the majority, saw it there were two issues before 
the Court: whether the requirement of a license for conducting religious 
services in the park abridged the freedom of speech and religon guaranteed 
by the Fourteenth Amendment; and, assuming a license could be required, 
whether the arbitrary refusal to issue it coupled with the resulting delay 
arising out of the necessity to pursue judicial remedies as required by the 
state court decisions, was unconstitutional as an abridgement of free speech 
and a prohibition of free exercise of religion. 

In considering the constitutionality of the requirement that a license from 
the city be obtained before conducting religious services in the city park, 
Justice Reed relied heavily on the interpretation given the ordinance by the 
Supreme Court of New Hampshire. This interpretation he treated as 
though written into the ordinance itself. It required uniform, nondiscrimina- 
tory and consistent administration of the granting of licenses. “By its con- 
struction of the ordinance the state left to the licensing officials no dis- 
cretion as to granting permits, no power to discriminate, no control over 
speech.” The license required was not the kind of prepublication license 
traditionally deemed a denial of liberty, but rather ‘‘a ministerial, police 
routine for adjusting the rights of citizens so that the opportunity for 
effective freedom of speech may be preserved.” Hence the license require- 
ment to Justice Reed and the majority for whom he wrote was a reasonable, 
nondiscriminatory form of government regulation “that preserves peace, 
order and tranquillity without deprivation of First Amendment guarantees.” 
First Amendment rights are not per se immune from any and all regulation, 
and the ordinance in question was not invalid, even though opportunity is 
provided for arbitrary refusals that delay the exercise of rights. Courts can 
be relied on to distinguish between regulation and suppression, and the 
assumption is that “with the determination of the Supreme Court of New 
Hampshire that the present ordinance entitles Jehovah’s Witnesses to hold 
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religious services . . . at reasonable hours and times [in the park] the Ports- 
mouth Council will promptly and fairly administer their responsibility in 
issuing permits on request.” 

The second issue dealt with by the majority opinion was whether a com- 
plete defense to the prosecution for holding a religious meeting without a 
license was established by demonstrating that the license had been unlaw- 
fully refused. Poulos’ position was that unless he could assert the arbitrary 
nature of the refusal to license as a defense against prosecution, his right of 
free speech would be infringed since, otherwise, his right to preach would 
be delayed for a long period until his constitutional rights were judicially 
determined. The majority disagreed with him. Although the Court recog- 
nized the costly, time-consuming nature of judicial correction of an arbi- 
trary refusal by administrators to perform official duties, it was even more 
impressed by the shortcomings of the alternative in that breaches of peace 
or public disturbances were apt to result if unsuccessful applicants could 
proceed without the required permits. “The valid requirements of license 
are for the good of the applicants and the public. It would be unreal to say 
that such official failures to act in accordance with state law, redressable by 
state judicial procedures, are state acts violative of the Federal Constitution. 
Delay is unfortunate but the expense and annoyance of litigation is a price 
citizens must pay for life in an orderly society where the rights of the First 
Amendment have a real and abiding meaning. Nor can we say that a state’s 
requirement that redress must be sought through appropriate judicial pro- 
cedure violates due process.” 

The Court distinguished this case from those in which the ordinance itself 
and not merely the refusal to license was invalid. Where the underlying 
ordinances were unconstitutional, there could be no offense since the statutes 
were as though they did not exist. Here the ordinance is valid and although 
the refusal to license was unlawful, there was remedial state procedure for 
correction of the error. “Our Constitution does not require that we approve 
the violation of a reasonable requirement for a license to speak in public 
parks because an official error occurred in refusing a proper application.” 

Justice Frankfurter concurred in the result but objected to all discussion 
in the majority opinion of the constitutionality of the licensing requirement, 
the first issue dealt with by Justice Reed. Justice Frankfurter analyzed the 
claims set forth by Poulos as constituting but one contention, namely, 
that New Hampshire was barred by the Due Process Clause from re- 
quiring Poulos to seek a judicial remedy when the City Council unlawfully 
refused him a permit. This was the second issue discussed by the majority 
opinion, and Justice Frankfurter agreed with the conclusion reached therein. 
“It would trivialize . . . . [the Due Process Clause] to bar New Hampshire 
from determining that legal issues raised by denial of a license, under a 
constitutionally valid system, should not be adjudicated in the first instance 
in police courts or, in any event, should be determined in an appropriately 
designed procedure and not as a defense to a penal action.” 

Since Justice Frankfurter regarded the decision below essentially as an 
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application of New Hampshire procedural law, he thought that Supreme 
Court jurisdiction was via certiorari rather than by appeal. The majority 
regarded the case as up on appeal on the assumption that the New Hamp- 
shire Supreme Court had disposed of the case by upholding the validity of 
the ordinance against constitutional attack. 

Justice Douglas in his dissent, joined by Justice Black, stated that even a 
reasonable regulation of the right to free speech is not compatible with the 
First Amendment. The First Amendment states that there shall be no law 
which abridges freedom of speech, press, religion and assembly. A legis- 
lature which tampers with First Amendment rights can be defied with im- 
punity by a citizen seeking to exercise those rights. Justice Douglas fails to 
see why the citizen “may not flout the official or agency who administers a 
licensing law designed to regulate the exercise of the right of free speech. 
Defiance of a statute is hardly less harmful to an orderly system than de- 
fiance of an administrative order.” He read the New Hampshire interpreta- 
tion of the ordinance to permit the licensing authority discretion to regulate 
“reasonably,” and he denies that the Constitution permits even such regula- 
tion of free speech. Moreover, the availability of a judicial remedy in the 
event of abuse of the license does not save the statute from the vice of pre- 
vious restraint. In effect, all the provision for judicial remedy means, accord- 
ing to Justice Douglas, is that the judiciary rather that the administrative 
branch is given the power to exercise the prior restraint. “Those who wrote 
the First Amendment conceived of the right to free speech as wholly inde- 
pendent of the prior restraint of any one. The judiciary was not granted a 
privilege of restraint withheld from other officials. For history proved that 
judges too were sometimes tyrants.” 


ESSO STANDARD OIL VS. EVANS; U.S.A. VS. EVANS 
(May 4, 1953) 


This was a test case dealing with a question of sovereign immunity. The 
United States entered into contracts with Esso Standard Oil for the use of 
Esso facilities in receiving, storing, handling and loading Government-owned 
fuel. The United States agreed to assume liability for all state taxes. 

Operations under the contracts were carried on, and Tennessee demanded 
that Esso pay taxes in connection with these operations under the state 
gasoline tax which, in part, provided: 


“Every distributor when engaged in such business in this state, shall 
pay ...a special privilege tax, in addition to all other taxes, for en- 
gaging in and carrying on such business in this state, in an amount 
equal to six cents for each gallon of gasoline . . . shipped, transported 
or imported by such distributor into, and distributed, stored or sold 
by him within this state, during such year; .. .” 


Esso paid the levied tax for the privilege of storing gasoline measured by 
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the amount stored and then sued to recover. The Government intervened 
and asserted that the tax was barred by the constitutional doctrine of inter- 
governmental immunity. Tennessee courts rejected the claim of immunity 
and held that the tax statute was valid as applied. 

The Court decided the appeal in favor of the Commissioner of Finance 
and Taxation of Tennessee. Mr. Justice Reed wrote the majority opinion; 
the Chief Justice, Justice Black and Justice Jackson dissented without 
opinion; Justice Frankfurter took no part in the decision of the case. 

Appellants relied on United States v. Allegheny County, 324 U.S. 174. 
There the Government had leased machinery to a private corporation. In 
imposing the Pennsylvania ad valorem property tax, the Government ma- 
chinery was included in the assessment along with the privately-owned land 
and buildings. The Supreme Court there held that this amounted in sub- 
stance to the levying of the ad valorem general property tax on property 
owned by the United States, an unconstitutional act. 

Justice Reed distinguished the Allegheny case. The present tax “‘was im- 
posed because Esso stored gasoline” and was not based on the worth of the 
Government property. Rather, the amount of tax collected was graduated 
in accordance with the exercise of Esso’s privilege to engage in the storage 
operations. He concluded from these observations, “so it is not ‘on’ the 
federal property as was Pennsylvania’s.” The fact that the United States 
ultimately had to bear the tax did not impair the validity of the tax. James v. 
Dravo Contracting Co., 302 U.S. 134, 151. 

Justice Reed could find no stated immunity created by Congress in the 
exercise of a constitutional power nor could he find an implied immunity 
arising out of the constitutional system of dual Government. With respect 
to the latter he remarked: “The Constitution does not extend sovereign 
exemption from state taxation to corporations or individuals, contracting 
with the United States, merely because their activities are useful to the 
Government.” 

Justice Reed distinguished the present case from a case in which the Gov- 
ernment had leased the storage tanks from the private party. In that case, the 
claim of immunity would have been sustained since the organization exercis- 
ing the privilege of storage would have been the Government. 


The fact that the tax levied was for the “privilege” of storing gasoline 
rather than as an ad valorem property tax was determinative. That the 
amount of the tax varied with the amount of Government-owned gasoline 
stored, was not deemed to constitute the tax as one “on” the Government- 
owned gasoline. It would seem that disputes in the future can be avoided if 
the Government takes the precaution of leasing the storage tanks in its own 
name rather than merely paying for storage services. 








Committee Report 


COMMITTEE ON FOREIGN LAW 


AMERICAN JUDGMENTS ABROAD 


The Committee on Foreign Law of The Association of the 
Bar of the City of New York has initiated research on the topic 
of the enforcement abroad of American money judgments and 
arbitration awards. It will limit its study initially to the British 
Commonwealth of Nations and to the Latin American countries, 
as being of most immediate practical interest. The study will not 
include judgments relating to personal status or family matters, 
such as filiation, adoption, divorce and separation nor equity 
decrees in general, even though the judgments or decrees include 
pecuniary allowances nor will it include tax judgments, bank- 
ruptcy, succession or other special fields nor minor matters such 
as awards of costs against a losing plaintiff. 

The purpose of the study is: 


(a) to render a service to members of the Bar, especially those 
having mercantile clients, by informing them of the status 
of the law and practice abroad, pointing out pitfalls and 
possibly making suggestions for incorporation of appropri- 
ate clauses in contracts. 

(b) to examine whether it is desirable to suggest the negoti- 


ation of treaties with certain countries on the matters of 
judgments and awards. 


(c) to examine the law of New York in order to ascertain 
whether reforms are advisable to facilitate enforcement 
abroad of New York money judgments. 


(d) to call the subject to the attention of organizations, such 
as the International Law Association, the International 
Bar Association, the Inter-American Bar Association, the 
Inter-American Commission of Jurists, etc., so that re- 


302 





——™ Pr es 


~ - ff - 


i] 
e 





COMMITTEE REPORT 303 


medial measures, if deemed desirable, may be promoted 
to facilitate the enforcement of American judgments 
abroad. 


The personal experience of the members of the Bar would be 
of great value to the Committee. In order to enlist the active co- 
operation and interest of the members of the Association and of 
lawyers throughout the country who have had experience in the 
matter, it is deemed desirable to set forth in this preliminary 
memorandum, some aspects of the questions involved. 

By the enforcement of judgments abroad, we mean the col- 
lection by a process of forced execution or analogous process of 
the amount awarded in the judgment. In this sense, enforcement 
may be distinguished from recognition. A foreign judgment may 
be given a certain measure of recognition, for limited purposes 
(e.g. as a counterclaim or a plea of res adjudicata, or for tax 
purposes), without the judicial machinery of execution being 
necessarily invoked. We do not propose to deal with that topic, 
although it may perhaps be referred to incidentally in some of 
the studies as throwing light on the attitude of the courts towards 
the enforcement of judgments. 

Several solutions of the problems of foreign judgments are 
conceivable and in fact will be found to have been adopted. 

In the first place, a country may adopt the attitude that it will 
in no event give any recognition to a foreign judgment or enforce 
it. This is rare, but not unknown. In all the countries we are 
presently dealing with (the British Commonwealth and Latin 
America), this isolationist attitude is rejected. In principle, some 
measure or recognition is accorded by the codes or statutes or 
under the decisions of the courts in all these countries. But in 
all of them, it is agreed that the aid of the courts is required to 
enforce a foreign judgment, except as provided under special 
treaties. 

The United States at the present time has no treaties on the 
subject; therefore the exception does not concern us in the 
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examination of the law as it is. A number of European and Latin 
American countries have entered into treaties. Whether treaties 
are desirable for us is a question meriting serious consideration 
and not free from doubt. Obviously, since treaties must be 
negotiated on a reciprocal basis, there are certain countries, in 
whose judicial systems we may not feel full confidence, with 
which we would be reluctant to enter into agreements. Multi- 
lateral conventions therefore would be inappropriate. In view of 
our federal system, there may be some hesitation about the 
wisdom of bilateral treaties even with countries whose procedure 
and judiciary merit our esteem. Is it a proper subject for the 
exercise of the treaty power or should it be left wholly, as it is 
today, to the States? If the latter, would a Uniform Act be 
desirable? 

The extant methods of enforcing foreign judgments may be 
summarized as follows: 

1. The traditional common law method of a new action based 
on the foreign judgment, in which defenses or possibilities of 
attack are limited. 

2. The relatively modern British system of registration of 
foreign judgments. 

3. The customary European and Latin American method of 
authentication of the judgment by a process known variously as 
exequatur, homologation, delibazine (Italy), vollestreckung- 
surteil (Germany). 

In the exequatur proceedings (the more usual term) the foreign 
judgment may be treated either as (a) conclusive; or (b) merely 
prima facie evidence. In the latter case, the court may either (a) 
examine only the jurisdictional facts; or (b) as in France, examine 
both merits and form. For all practical purposes, the effect is 
tantamout to a refusal of the recognition of foreign judgments. 

Again the exequatur may be granted: 


(a) Only on the basis of reciprocity, i.e. if the country from 
which the judgment emanates will enforce judgments of 
the country in which the exequatur is sought; or 
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(b) without regard to the state of the law of the country 
whence the judgment emanates. 


The requirement for reciprocity is based either upon the ex- 
ploded idea of comity as the basis of private international law 
(cf. Hilton v. Guyot, generally criticized and not followed in New 
York) or upon the idea of political retaliation. 

Reciprocity is sometimes classified as positive and negative. 
The question arises whether the burden of proof is on the pe- 
titioner for exequatur (the judgment-creditor) to show that the 
foreign country recognizes and enforces the judgments of the 
exequatur country; or on the defendant (judgment-debtor) to 
show affirmatively that it does not. 

Generally, substantial recognition, in one form or another, 
suffices to meet the requirements of reciprocity although the re- 
quirements vary considerably. Only one or two countries (e.g. 
Egypt) go to the extreme of requiring similar treatment in detail. 

The jurisdiction (from the point of view of international law, 
i.e. for the purpose of external recognition) of the court in which 
the original judgment was entered is always subject to question, 
but some courts go further and will attempt to pass also upon 
the question whether the foreign court had internal jurisdiction 
according to its own law. 

Some courts differentiate between judgments against their 
own citizens and judgments against non-citizens. Some codes 
recognize judgments entered on default; others deny recognition 
to default judgments, even where there is no question as to 
international jurisdiction and there has been proper personal or 
other service according to the local law. The refusal to enforce 
default judgments in some countries is based on a broader 
principle of public policy which is held to require certain defi- 
nite procedures to satisfy their concept of due process. 

The principal questions then, as to which the Committee will 
address itself, in studying existing law and practice abroad are: 

1. Is reciprocity required? If so, does the New York practice 
of a new suit on the foreign judgment meet the requirement? On 
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which party, the proponent or the judgment-debtor, is the burden 
of proof as to New York law cast? 

2. Before what court must the proceedings be brought? (Sev- 
eral countries require that it be before the Supreme Court). If 
the exequatur be granted, what further steps are required? What 
is the approximate cost and time required before collection? 

g. Willa certified copy of the judgment suffice or must the en- 
tire record be presented? What consular or other authentication 
is required? Is a consular certification of regularity necessary? 

4. What affirmative showing, if any, of jurisdiction, inter- 
national and national, is required? Will the jurisdictional facts be 
assumed unless controverted by the defendant? Do the juris- 
dictional facts have to appear in the record? 

5. Will the court enquire or not as to the merits of the con- 
troversy? Will an otherwise valid judgment be denied recognition 
because of an error of law or of fact (e.g. if a New York court 
renders judgment on a case involving Brazilian law, under a mis- 
taken view of what that law is, will Brazil grant the exequatur?). 

6. Is the defense of fraud in obtaining the judgment permis- 
sible? (cf. Beale: Conflict of Laws, s. 440.2, pp. 1402, 1403: ifa 
sister state, no; if a foreign country, yes). 

7. What proof, if any, is required that the judgment is final 
and conclusive? 

8. Will a default judgment properly rendered on personal or 
other proper service according to our law be enforced? If, in 
general, enforceable, will enforcement be denied if the judgment 
is not responsive to the pleadings? (cf. 2 Beale: Conflict of Laws 
S. 429. 3, p. 1366). 

g. Is the original claim merged in the judgment? Has the 
creditor an option to sue on the original claim or must he sue on 
the judgment? To what extent is a counterclaim or set-off allow- 
able? 

10. Will the judgment be enforced against citizens or only 
against foreigners? 

11. Is a license from the currency control authorities a pre- 
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requisite to the enforcement of a judgment (cf. Perutz v. 
Bohemian Discount Bank, 279 App. Div. 386) or compliance with 
other governmental regulations necessary? If not a prerequisite, 
to what extent are the proceeds of execution subject to exchange 
or other regulations? 

i2. Are American judgments accorded less favorable treat- 
ment than those of some other countries as a result of treaties 
or other enactments? 

13. How many foreign, and specifically American, judgments 
have been in fact dealt with, and enforced or refused recognition, 
by the courts of the country in question? Why is there such 
reluctance on the part of lawyers in several of the Latin American 
countries to attempt enforcement of American judgments and 
arbitration awards? 


ARBITRAL AWARDS 


While there may be somewhat less hesitation than in regard to 
judgments as to whether the reciprocal enforcement of arbitral 
awards is a wise subject for bilateral treaties, further research is 
necessary before the Committee can come to any conclusion 
thereon. 

Many of the questions proposed above in connection with 
judgments are applicable to arbitral awards. Other questions 
require additional study, e.g. 

1. Will an award, duly authenticated, be enforced abroad or 
is it necessary to reduce it to judgment? 

2. Is a distinction made between ordinary judgments and 
judgments entered pursuant to an arbitral award? As New York 
awards will normally be converted into judgments, the question 
arises whether the judgment is of such a nature as to fall within 
the general rules as to the enforcement of foreign judgments or 
whether special rules or principles will be applied? 

3. Will an award, duly rendered under New York law against 
a party who has failed to appoint an arbitrator or who has at- 
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tempted to withdraw from the arbitration, be enforced? Will 
such an award be assimilated to a judgment by default in coun- 
tries that refuse to enforce default judgments or will a different 
principle be applied? 

4. Is it essential that the agreement for arbitration and the 
procedure be considered valid in the country where enforcement 
of the award is sought? Many countries refuse to recognize the 
validity of an agreement to arbitrate future disputes. 
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“Not Heaven itself upon the Past has power; 
What has been has been; and I’ve had my hour.” 


WILLIAM DRYDEN 


In the October 1947 RECORD a list of biographical works was 
printed for the benefit of the members who were interested in 
their legal forebears. Since then titles “‘of great ability and learn- 
ing” have been published, making a revised list timely. In select- 
ing vacation reading members will find titles as interesting to 
them as Tidd’s Practice was to Uriah Heep or as Fearne on Con- 
tingent Remainders to the English judge who carried it, as well 
as his bride, along on a honeymoon trip. 
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